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Family Mediation in the UK 

 Family mediation is the policy makers’ dispute resolution process 

(DR) of choice in England and Wales. 

 Rejects an adversarial stance, it aims to facilitate better 

communication and co-operation between separating parties 

(Walker et al, 1994).  

 The goal is to make agreements about financial arrangements and 

about child contact. 

 Relatively cheap and fast compared to courts or using lawyers in 

other processes.  

 Mediators may be trained lawyers, or counsellors 

 However, there is little evidence about whether and how well it 

works, and for whom.  

. 



Family mediation in the UK – 

who pays? 

 Until 2012, people on low incomes or social security benefits were 

eligible for legal aid, which paid for some Mediation sessions.  

 Mediation Information and Assessment Meetings (MIAMs) are  

supposed to assess suitability for the process and explain the 

process to both parties (separately).  Then the parties have a 

session, or several, with a trained mediator. 

 The reduction of legal aid led to a decline in use of publicly funded 

mediation services over last few years.  

 Now most people pay for mediation sessions.  

Only people with a background of domestic violence get free 

Mediation sessions. 

 It is much cheaper than going to court but still not cheap. 

. 



3 year UK study aimed: 

 To provide an up-to-date picture of awareness and experiences of three 

forms of out of court family dispute resolution: 

 solicitor negotiations 

 mediation 

 collaborative law 

 To produce a ‘map’ of family dispute resolution pathways and consider 

which pathway(s) is/are most ‘appropriate’ for which cases and parties? 

 To consider which (if any) norms are embedded in these processes 

 To provide research evidence to inform policy and practice. 

. 



Study design and methods 
 

 Phase One – Two National Surveys – 2011 - 2012 

 6,647 adults – nationally representative sample. 

 

 Phase Two – Semi-structured Interviews – 2011 - 2013 

 Practitioners: nationally spread range of solicitors, mediators (40). 

 Parties (96) (45 men; 51 women) recruited nationally 

56 had experienced mediation  

44 had experienced solicitor negotiation, 8 had experienced collaborative 

law 

 

 Phase Three – 13 Recorded sessions – 2013 - 2014 

 Recording and analysing lawyer-client interviews, mediation sessions (9) & 

collaborative law meeting session. 

 Today I only focus on family mediation but we have publications describing and 

comparing all three processes. 

 



Analysis of data 

We made a distinction between what people – both 

practitioners and parties - thought of:  

 The Process of Mediation (how it feels to be 

in this process) 

 The Outcomes of Mediation (agreements 

made about finances or child arrangements).  



The Process of Mediation: satisfaction 

Almost three quarters of our party sample were satisfied with the 

process of mediation. 

Those who were not satisfied were most often those who felt pressured 

into mediation. 

Perceived quality of the practitioner was key. 

Positive features of mediation included the structure it provided, the fact 

that it was generally quicker and cheaper than other options, and its ability 

to open communication, present parties with new angles and help them to 

move forward. 

 “I wouldn’t say they gave us anything new. I would say maybe a different 

angle or a different way of looking at things because we were unable to 

because of our emotional involvement in that particular topic” (Stan) 

“It helped us step along the way.” (Norah) 

 

 

 



The process of mediation: an 

uncomfortable process 

 Some parties found the process extremely hard. 

“It was extremely traumatic. It’s a very, very unpleasant memory indeed...I 

remember certain terrible moments in it, you know, some of the worst 

moments of my life.” (Monica) 

Some expressed concerns about power imbalances, and perceived lack of 

mediator impartiality.  

“He was all for my husband. I felt like a little naughty school kid sat in a 

corner.” (Kathy) 

“And the mediators sort of work it like that. They seem to stand together 

with the wife, or with the girl.  ‘Cos the mediators were all ladies. There 

weren’t any men.”  (Charlie) 

Parties were also frustrated by the cost of multiple sessions.  

 



Process of Mediation: information 

and advice 

The distinction between legal information and advice 

appears to be well maintained by mediators but is not 

always appreciated by parties.  

Some felt they had to participate even though they did 

not expect the process to work;  

“It was a stepping stone to get out the way, to jump over 

that hurdle to get to court.” (Stan) 

 

Some felt they suffered from a lack of legal advice. 

 



Process of Mediation: conflict 

and emotions 

For any process to be successful, parties need to be 

emotionally ready to cooperate and cope with negotiations 

Many people found Mediation to be an emotionally fraught 

process even if in hindsight it was positive. 

“I did find that quite helpful, but I also found it just hugely painful 

as well.” (Tilda) 

Conflict between the parties was a frequent cause of 

Mediation breaking down. 

“My ex-husband was very antagonistic.  Didn’t provide 

information, became very aggressive during the Mediation 

sessions, so I called an end to that.” (Lorna) 

 

 



The process of Mediation: how to 

focus on the Child’s Welfare 

The mediation process aims to focus on children’s welfare, and 

participants said that mediators often focused explicitly on this: 

“They were very clear with me that it was about the children and not 

about either of us. It was all about them and responsibility of care, 

yeah.” (Tilda) 

However, such a focus can be difficult to maintain in practice and 

requires conscious effort. 

“I expected us to be talking about what was best for my son but it 

turned out to be, in my opinion, what was best for his mum.” (Leo) 

“It was not child-focused because, maybe we were both unable to see 

what actually the best outcome was for the child.” (Stan) 

Inclusion of the direct views of children was extremely rare. 

 



Good practice in mediation: talking 

about the Child’s wishes and needs 

 Among our practitioner sample, focusing on the child in 

children or all issues cases was seen as a fundamental 

tenet linked with improving communication between the 

parties as parents for the sake of the children. 

 Party experience overall confirmed that this was 

attempted by most practitioners to put children at the 

centre of negotiations: 

“Did she get you both focused on your child’s wellbeing?   

“Yeah, she did.  It were obvious that her main goal was to-  I 

mean, she’d never met my daughter, but her main goal were 

to get something sorted between pair of us for her. “(Kathy) 

. 



The process of Mediation: 

blaming the Other 

There is a strong tendency from parties and also 

practitioners to blame the other side – the other party, 

the other solicitor,  the court processes- for failures in 

mediation.  

Practitioners tend to encourage the client’s account of 

the ex-partner’s mental instability or unreasonable 

behaviour,  which may be a tactic for suggesting a course of 

action, but also validates entrenched views of the “other” 

being the problem. 

. 

 

 



Mediation Process: What could 

be done better 

1. Avoid the impression of alignment with one party 
before the first joint session. 

2. Better screening for abuse and conflict – many 
complaints about lack of impartiality occurred when 
there was high conflict between the couple which the 
mediator could not contain. 

3. Anticipate and respond to parties’ need for legal advice 
by encouraging them to obtain legal advice before 
commencing mediation. 

4. More frequent use of gender-balanced co-mediation 
would help to address some parties’ concerns about 
partiality. 

5. Provide greater opportunities for children’s voices to be 
heard in mediation. 

 



The Outcomes of Mediation: Key 

findings 

 

 Satisfaction with Mediation outcomes is generally low. 

Partial or subsidiary outcomes were identified even where 

mediation failed, in around half of the cases in each process, 

although partial outcomes were often a source of 

dissatisfaction. 

"Some progress…some better communication, some better 

understanding of each other’s positions, some interim 

arrangements, some better understanding of children’s needs.  

So short of... what you might call a successful outcome,  I think 

there are lots of little victories that can be won." (Henry 

Sanderson, Mediator) 

 



Dissatisfaction with outcomes 

 

 The lack of enforceability of a mediated agreement 

other than through court order was a source of 

dissatisfaction by the majority in mediation. 

“At the time, I felt it was a good thing as we came up 

with something which we could work to. Since then... 

everything we agreed to at the time has been 

dismissed... It makes me wonder whether I should 

have gone to a solicitor and got it confirmed in court 

but I didn’t do that, it was my mistake.”  (Andy) 

 

 



Reasons for settlement in mediation:  

Key messages 

 

Agreed fairness of outcome by both parties was the best 

settlement trigger, but often hard to achieve. 

There were more levers to achieve financial pragmatism in 

mediation than to settle disputes about children with 

shared perceived satisfaction. 

A process of general exhaustion and desire for closure, as 

well as a strong desire to avoid court or an inability to 

afford court proceedings, all play a role in settlement for 

some parties. 

“I feel I got the absolute minimum. I didn’t really have a 

lot of choice in that unless I wanted to go to court, which 

would cost me more.” (Tilda) 

 



Unresolved cases (with no outcome) in 

Mediation: Key messages 

 

Not all cases can be resolved by mediation or 

other dispute resolution processes.  For some, 

pursuit of ‘justice’ or what they perceive to be the 

right outcome is critical and trumps the 

expediency of a compromise settlement.  

For example, some fathers would not agree to 

anything less than 50:50 shared care and were still 

pursuing this. 

 

 



Longer term outcomes :  

Communication 

 

The ‘success’ of mediation processes may be measured both 

in terms of immediate resolution of the particular dispute(s) 

and/or in terms of longer term benefits.  

Overall in our sample, Mediation was seen as improving 

communication in around 40% of cases. 

“We still have the odd niggle, but it’s taught me to... You can’t 

go over the top having every little minor detail.  It’s made it 

easier.  We don’t argue like we used to, and I think it just stems 

from Mediation.” (Kathy) 

Good communication outcomes were highly correlated with 

successful resolution. 

 



When mediation doesn’t work: 

Emotional readiness 

 "If they come right at the outset very often it’s all a bit raw and it can be a bit 

difficult then. I mean one of them is almost certainly in a different place on the 

separation reaction scale to the other one. (Melanie Illingworth, Mediator) 

 "My overall feeling, even looking back now, that it was all too soon to mediate… I 

feel looking back there should be a temporary [children] arrangement made 

quickly, and then you need a minimum of, I don’t know, three to six months before 

you can start talking about anything else. Because when you’re an emotional 

wreck obviously you can’t make good decisions, and that was really the position 

that I was in." (Rebecca)  

 "...when emotions are running high... certain people are not ready to negotiate, 

especially my ex, who was very bitter and very sore. I think initially she wouldn’t 

have listened to sense… it would have certainly suited me if we could have 

negotiated sooner and an outcome had happened sooner, but as far as getting 

anything out of my ex, I don’t think so." (Jason) 

. 



When mediation doesn’t work: A 

process that needs both parties 

to be willing 

 If parties are "friendly towards each other, wanting the best for 

the child, and are almost mutual to all suggestions, you know, 

not wanting it all one way and all the other, then mediation 

would work perfectly“ (Stan) 

 “I think it’s good to have that option [mediation] there because 

not everybody is angry and bitter“ (Alison) 

 "[W]hat you need to see in the client is an ability to appreciate 

the other person’s point of view and listen... there needs to be 

an openness to it and a willingness to want to do 

that…[otherwise] they wouldn’t be suitable for mediation“ 

(Rachel Matthews, Mediator) 

. 



When mediation doesn’t work: 

Conflict and domestic violence in 

mediation 

 

 “I’ve met a lot of people now through all this and 

everyone that has...been in an abusive relationship ends 

up going to court because they’re not going to get... He’s 

not a decent person you’re dealing with... He can’t do 

the mediation. ...And the thing is, when they come across, 

these types of men, they’re very charming and polite and 

they’re very...you know...so... Yeah. You just should never 

be put in that situation, anything like that, basically. No.” 

(Sara) 



Good practice: Enabling informed 

and appropriate choice 

Clients should receive clear, accurate, neutral information and advice on 

mediation and other options, and with sufficient opportunity to discuss 

concerns and reservations.  

“They [mediation service] were very good – they checked sort of every step of 

the way that we were happy with it, and what the limitations were, just to make 

sure that we had no false expectations, and very much emphasised that it was 

to help us sort things out” (Norah) 

In reality many clients are constrained by cost, and by the other party’s 

wishes.  

“I didn’t feel I had a choice, it was either mediation or… I felt it was my only 

real choice to, kind of, get things sorted, especially to do with my child. Because 

I basically got told in terms of solicitor’s time, it was too expensive; there wasn’t 

enough legal aid to do it.” (Sonia) 

 



Good practice: Assessing Emotional 

Readiness for mediation 

Clients’ emotional state needs to be factored into 

information delivery about options. 

“I don’t want to do [solicitor] a disservice.  He could have 

explained it incredibly well, but at that point in time..  it’s really 

hard to know what the hell’s going on.” (Glenys) 

“I didn’t know who to go to, what to do, and then he started 

talking about the collaborative thing.  At the time I felt like I was 

being completely bamboozled because he was saying, ‘This is 

what we’ve got to do, you’ve got to do this, you’ve got to do 

that.’” (Pauline) 

Parties were particularly unclear about whether they had had 

a Code of Practice, and what this information consisted of. 

. 



Good practice: Effective screening 

for domestic violence and mental 

health issues 

Effective screening for client and case suitability is needed in all 

processes, combined with appropriate responses to the situation. 

As well as screening for risk in domestic abuse and child abuse cases, 

practitioners should be alert to other factors which affect mediation  

suitability, including mental health issues; 

“Did you feel that your lawyer took into account your emotional state 

during the process?” 

“Yeah. That was the main thing that he did do.  He knew I had mental 

health problems and he made sure I understood everything crystal clear.” 

(Richard) 

 

Screening could also include considering the potential strategic use of 

mediation by a dominant or controlling partner. 

. 



Good practice around 

Voice of the Child 

We found that good practice, where mediators were 

skilled at reframing questions around children, was 

appreciated by parties –  

“One of my husband’s objectives was to spend as much 

time with the children as possible and so the mediator said, 

‘Well, why don’t we phrase it as to be able to build 

meaningful relationships with the children?’” (Tracy) 

 

 



What could be done better? 

Child-inclusive Mediation 

 Mediation offers a ‘child-inclusive’ (as opposed to ‘child-

focused’) process. 

 Although a high number of the mediators in our practitioner 

sample had trained to undertake child-inclusive mediation, we 

found this to be very rare in practice –  

 A typical practitioner response was,  

“It is done very occasionally in this practice, say one or twice a year.  

[T]he only difficulty with it is that, generally speaking, it is the more 

difficult cases that you would involve direct child consultation.”  

(Gordon Russell, Mediator) 

. 

 

 



Child-inclusive Mediation 

Some practitioners felt that Child-inclusive mediation could - 

 help parents view matters from their children's perspective 

 be useful for older children 

Practitioner reasons given as to why it is so rare include, 

Neither or only one parent would consent 

 The child was not willing to participate 

 It places pressure on the child 

 Cost 

Some practitioners indicated a lack of confidence around undertaking 

the child-inclusive process: 

 “One of the mediators who work for me has done the course and we 

have done it once I think but neither she nor I are actually particularly 

keen on it as a principle and so I don't see children so we don't.  We 

can offer it in very unusual circumstances but it is very rare.” (Melanie 

Illingworth, Mediator) 

. 



Child-inclusive Mediation 

 Within our party sample, a few people had considered and rejected 

child-inclusive mediation, with concerns about the possible emotional 

impact on the children: 

“I think [mediator] said, ‘Perhaps I could invite [daughter] along to get her 

involved.’ But she didn’t want to go. I was trying to make it the least stressful 

for her as possible. So yeah, that wasn’t really good.” (Lynn) 

 One father had experienced child inclusive mediation, and still had 

reservations, although it had enabled them to agree on one issue 

around choice of secondary school: 

“I think mediation has to be child focused. Rather than child inclusive. ... I 

think there’s better ways of focusing on the child than actually bringing 

them to mediation. I think it puts them in a very difficult position.” (Ernest) 

 



Mediator training: 

understanding and improving 

the process of mediation 

 Our findings provide a lot of information about about what participants and 

practitioners thought worked well, and what needed improving, from analysis of 

the survey and interviews. 

 The findings have been disseminated via various reports, presentations, articles 

and a book. 

 We have also been developing two approaches to Mediator training from this 

study. 

1. Analysis of the interactions in mediation session data to help understand 

what works, how it works, and how to develop ways of improving mediation.  

2. Information videos using actors to highlight experiences of mediation for 

possible participants, and for mediators and trainers.  

. 



Using Discourse Analysis (DA) to 

understand the process of mediation 

• DA is a “talk-based approach” which attends to the fine details of talk in 

interaction. It has links with Conversation Analysis, Narrative Analysis.  

• These contrast with other qualitative approaches which may e.g. ask therapists 

and practitioners ABOUT their experience, e.g. our interviews with parties and 

practitioners.  

• In our 3rd phase of the study, we  looked at the mediation process as it takes 

place, by recording series of family mediation sessions. 

• We used DA to explore how parents and mediators deal with trying to move 

from disagreement to agreeing an outcome, and to also look at how mediation 

breaks down.  

• This might give information for mediator training. What works in the room? How 

does a successful mediator manage conflict and build consensus? 

. 

 



Features of Mediation Talk 

 “Institutional talk” is studied in DA and CA and highlights shared features of 

counselling, therapy, clinical, mediation talk. These shared features include: 

• Expected ways of turn-taking. 

• Interactional asymmetry between practitioner and participant(s), lay versus 

professional. 

• Goal-oriented, with some forms of talk permitted and others discouraged. 

• The mediators are trained to adhere to a code of practice, which includes a 

set of explicitly laid out ideals and norms, as well as implicit assumptions. 

• Assumption of mediator neutrality or objectivity is challenged – each 

participant, both parties and mediators, are assumed to have an 

agenda. So, for example, mediators need to get outcomes from the session, to 

demonstrate success of the approach and value for money. 

. 

 

 



Mediation extract, Kerry and Jack: 

“Rebuilding trust” 

1. Kerry    [I suppose more lies are going to keep   
      coming out 

2. Med2  [It’s great that you have taken a step  
     forward but most couples find it takes a          
     while to rebuild trust [and so trust 

3. Kerry                                           [I don’t trust him 
4. Med1     And so trust is obviously a big issue for 

       both of you isn’t it and (.) most  couples 
       find it does take a while [to reach that 

5. Kerry     [I don't know why he can’t not trust me  I 
             have never ever given him one reason 
      not to ever not trust me ever, never 

6. Med2   And what most people find is that they 
      actually have to see things working (.) 
      that they actually have to see   
      arrangements working and that they  
      actually have to see the communication  
      taking place (.) in a different way 

DA analysis of extract 

Reframing of participants’ 

concerns: Mediator 2 
starts by congratulating, 

but then  repackages 

Kerry’s mistrust of Jack as 

not realistically based on 

Jack’s conduct but rather 

as a phase that “most 

couples” go through.  

 

Normalisation: Kerry’s 

mistrust is thus  normalised 

and generalised, repeat 
of “most couples find,” 

rather than being seen as 

a particular mother’s 

reaction to an unreliable 

father.  

 

Trust redefined as a 
practice that develops 

over time. 

. 

 

 



“Rebuilding trust” DA analysis 

 Reframing of participants’ concerns: Mediator 2 repackages Kerry’s 

mistrust of Jack as not based on Jack’s conduct but rather as a phase that “most 

couples” go through.  

 Normalisation: Kerry’s mistrust is thus normalised and generalised, 

rather than being seen as (possibly) a particular mother’s understandable 

reaction to an unreliable father.   

 Competing Discourses of Trust: While Kerry views “trust” as an absolute 

quality, or as a personal attribute, already proved or not in the relationship, the 

mediator talks about it as a practice to be encouraged and worked on in post-

separation parenting. 

 Doing Mediation: The mediator uses this reframing of trust as a way of 

mitigating the couple’s disagreement. This attempts to makes them more 

mutually accountable, adhering to mediation values of developing mutually 

acceptable solutions, and avoiding moral blaming. 

 We can consider whether this is good mediator “nudging” or a minimisation of 

participant experience and feelings? 

 



From research to practice: 

information for participants 

We produced some videos and “Talking heads” about the Mediation 

experience, stories taken from the Mapping project participants but voiced by 

actors. You can watch the video for people considering mediation at 

http://socialsciences.exeter.ac.uk/law/research/groups/frs/projects/creatingpat

hstofamilyjustice/ 

https://eur03.safelinks.protection.outlook.com/?url=http://socialsciences.exeter.ac.uk/law/research/groups/frs/projects/creatingpathstofamilyjustice/&data=02|01|J.Smithson@exeter.ac.uk|b619fdb86f014d097f9f08d75d5e7d99|912a5d77fb984eeeaf321334d8f04a53|0|0|637080532728344124&sdata=rWYjXnE3FjNpQKbprorckL/xieceIXevUiCfro+fORY=&reserved=0
https://eur03.safelinks.protection.outlook.com/?url=http://socialsciences.exeter.ac.uk/law/research/groups/frs/projects/creatingpathstofamilyjustice/&data=02|01|J.Smithson@exeter.ac.uk|b619fdb86f014d097f9f08d75d5e7d99|912a5d77fb984eeeaf321334d8f04a53|0|0|637080532728344124&sdata=rWYjXnE3FjNpQKbprorckL/xieceIXevUiCfro+fORY=&reserved=0


From research to practice: 

training materials for mediators 

We also produced a video for practitioner training only in which we 

had actors voicing the real experiences of the Mapping interviewees 

who had mediated when it was not appropriate to do so. 



Conclusions 

Key study findings 

 Mediation has surprisingly high levels of dissatisfaction for participants. 

 Often leads to unresolved outcomes. 

 When it works, it can be effective, quick and cheap. 

 Children rarely involved directly despite recommendations of this. 

 

Key messages for mediators 

 Assessing suitability for mediation and screening for domestic violence 

and emotional readiness is crucial to success. 

 Recognise that different processes suit different parties and issues. 

 

Key ideas for training 

 Use of participant feedback in training e.g. with training videos. 

 Analysis of session data to understand how the discussion works and 

what might be improved on. 

. 
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